INTRODUCTION
Article 13 EC empowers the European Council to take appropriate action to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age and sexual orientation. In 2000, the European Union adopted two Directives based on this Article: the Race Directive and the Framework Directive.1 These Directives were the first existence 0f.a hierarchy, of different levels of protection, can lead to problems for two reasons. Firstly, because of the different levels of protection, there is the need to draw distinct lines between the diffcrent grounds, but this is not always easy, as some of the grounds are closely related. This is especially true for racial or ethnic origin and religion or belief. Secondly, different levels of protection can present a problem in cases of so-' called multiple discrimination: where a person is discriminated against on two or more grounds. The fact that problems could arise from different levels of protection against discrimination on different grounds does not mean that all grounds should necessarily be treated in exactly the same way. There might be sound reasons to provide different levels of protection. These reasons are discussed in the next part.
$3. WHY DOES A HIERARCHY BETWEEN DISCRIMINATION GROUNDS EXIST AT THE EU LEVEL?
Why does EU law provide stronger legislative protection against discrimination on the grounds of racial or ethnic origin and sex than it does against discrimination on the other Article 13 EC grounds? Article 13 EC creates the competence for the Council to adopt legislative measures, but is silent on the means by which it should do this. As Ellis writes, 'no form of hierarchy is created by Article 13. Conversely, the Article does not mandate identical legislative treatment for each of the prohibited categories it enumerates'.ll The Europeail Commission spoke out against a hierarchy between the grounds in its Explanatory Memorandum to the Proposal for the Framework Directive12:
The scope of the present proposal covers all discriminatory grounds referred to in Artide 13 EC except sex and does not rank them in any way. Yle absence of a qualitative hierarchy among the discriminatory grounds is of particular importance in cases of multiple discrimination.
l'
Ellis, 'The Principle of Non-Discrimination in the Post-Nice Era ', 294. l2 See COM (1999) 565, 6 . In November 1999, the European Commission brought out a Communication (COM (1999) 564) and three proposals: COM (1999) 565, proposing the Framework Directive; COM (1999) 566 , proposing the Race Directive; and COM (1999) 567, proposing a Council Decision establishing a Community Action Programme to combat Discrimination (2001 Discrimination ( -2006 , to support the two Directives. ' The Framework Directive covered all the grounds oCArticle 13 EC, except sex. So it included racial or ethnic origin. This was because the proposals for the Directives 'are intended to be independent pieces oflegislation that could stand alone. If one Directive were adopted by the Council before the othcr, the remaining u~oposal would be amended accordingly ' (COM (1999) 561, S). This . was sobsrqutn:ky &fie: the Race Directive was adopted first and the Frame~vork Directive was then amcnded so that it no longer covered racial or ethnic origin discrimination. .
The Case for a Considered Hierarchy of Discrimination Groullds in EU Law I
However, this opinion is not mirrored in the Proposals or the Directives, which show a clear hierarchy between the different grounds of discrimination. A number ofreasons can be put forward to explain this hierarchy.13
A. POLITICAL PRAGMATISM One reason that can explain the hierarchy is political pragmatism or realism. Article 13 EC requires unanimity within the Council for the adoption of legislative measures. l l i s means that the adopted measures are a compromise, a product of negotiation between the Member States.'%t the Lime ofthe proposals for the Race and Framework Directives, there was a stronger political consensus on the lleed to take firm and wideranging action against racial discrimination. In the communication that acconlpanied the proposalsL5, the Commission explains that the proposal of a separate Directive against racial discrimination takes account of 'the strong political will which exists to take action to combat as many aspects as possible of racial discrimination'. This point of view was confirmed in a speech about the Article 13 proposals made by Hughes, a representative of the European Commi~sion.'~ She stated that the Commission 'wanted to make headway on all grounds' but it did not want 'to waste the opportunity to go further on racial discrimination, where it was deemed politically possible'. She added that there was no question about the seriousness of the Commission's commitment to discrimination on the other grounds.
Why was the political will to act against racial discrimination so strong at that time? Throughout Europe racial discrimination and manifestations of racial hatred were on the increase, and it was felt that this needed to be combated. In February 2000, the Freedom Party, an extreme right-wing party, became part of the government of Austria and this prompted the other EU Member States to make a stance against racism and racial discrimination. Or, as Goldston writes", the Race Directive was 'given renewed political impetus by the electoral developments in Austria . . . which prompted a number of EU member governments to offer tangible evidence oftheir con~rnitment to combating racism'. Ellis also mentions the rise to power of the Freedom Party in Austria. 1 Erica Howard there was a perception among the Member States that some of the aspiring entrant states in central and eastern Europe posed serious problems in relation to racial, ethnic and religious tolerance, especially as far as the Roma were concerned. The Commission and the Member States took the view that it was vital to ensure that the acquis cornmz~nnutaire contained strong anti-discrimination legislation in good time before those states became members of the Union. n e United Nations World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance, which took place in Durban in AugustISeptember 2001, might have played a role as well. Preparations for this Conference were well under way when the Race Directive was negotiated. This put racism and racial discrimination more clearly on the political agenda and it also offered the opportunity for the EU and its Member States to show the world their genuine commitment to the fight against racism and racial discrimination.
This fight was also kept on the agenda ofthe EU by a large number of NGOs and by the European Parliament. Both had been lobbying very strongly for legislative action against racial discrimination since the mid-1980s. There was lobbying by NGOs and support from Parliament for action against discrimination on other grounds, but with less energy. n e stronger and more sustained pressure for action against racial discrimination could also have influenced the stronger protection given to that form of discrimination.
The influence of political pragmatism and lobbying can be seen clearly in Directive 20041113. The original proposal contained a prohibition of sex discrimination in the fields of media, advertising and insurance. The latter field was included because the Comrnissioll had come to the conclusion that 'differences oftreatment based on actuarial factors directlyrelated to sex are not compatible with the principle of equal treatment and should be abolished'.lg However, strong political lobbying by the media and insurance industry resulted in the exceptions laid down in Articles 3(3) and 5.=0 A second argument for giving greater protection against sex and race discrimination is that this is also done in international law. Many international human rights instruments prohibit discrimination on a extensive number of grounds, but there are specific UN Conventions against racial and sex discrimination: the International Convention on the Elimination of all Forms of Racial Discrimination (1966) and the Convention on the Elimination of All Forms of Discrimination against Women (1979) . In the European context, the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) does not ranlc the grounds on which discrimination is prohibited in any way. Article 14 contains a non-discrimination clause which prohibits discrimination in the enjoyment of the rights set forth in the Convention on 'any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status'. The words 'any grounds such as' indicate that the list of grounds is not exhaustive and that other grounds can be considered as well. Article 14 does not suggest any difference in protection against discrimination on any of the grounds mentioned. However, in its determinations whether a difference of treatment contravenes Article 14, the European Court ofHuman Rights, established in Strasbourg to ensure that contracting States observe their obligations under the ECHR, appears to deal with certain grounds of discrinlination in a different way. As de Schutter" explains:
A certain hierarchy of grounds does appear in the case-law of the European Court of Human Rights: although, in most cases, a difference of treatment will pass the test of non-discrimination if it pursues a legitimate aim by means of presenting a reasonable relationship of proportionality with that aim, where differential treatment is based c n a 'suspect' ground, it will be required that it is justified by 'very weighty reasons' and that the difference in treatment appears both suited for realizing the legitimate aim pursued, and necessary (his italics).
Although the ECHR itself does not ranlc the grounds, the European Court of Human Rights thus appears to maintain a hierarchy between different grounds of discrimination and it will scrutinize differences in treatment on suspect grounds more closely. I will come back to this later. Therefore, there are precedents in international law for giving stronger protection against some forms of discrimination than against others. 1 Erica Howard C. DIFFERENCES IN THE CHARACTER OF THE GROUNDS n e differentiation in protection could be based on substantive differences between the grounds. Bell and Waddington write that some grounds of discrimination can result in an individual being temporarily not available or not able to do a job or use a good or service.21 They make a distinction between grounds that are always irrelevant for the emp1oyment/acce~s situation, like racial or ethnic origin, sexual orientation and gender, and grounds that are sometimes relevant. The latter category is subdivided between grounds that limit the availability to do a job or use a good or service, like gender in relation to maternity and religion with regard to times ofworship, religious holidays and periods of pilgrimage; and grounds that can limit both the availability and the ability to do so, like age and disability. Schiek makes a different distinction2?; she discerns, firstly, characteristics that 'only exist as ascriptions -despite being construed as unchangeable', like race and gender and, partly, disability. Secondly, grounds which in part reflect real biological differences, such as sex, age and, under different aspects, disability. These characteristics 'may restrict the market value or employability of persons'. And, thirdly, grounds which reflect a chosen lifestyle or chosen difference in identity, like ethnicity or religion, sexual orientation or political conviction. The latter category presupposes that persons convey information about themselves, which allows categorization. It is questionable whether sexual orientation is something that a person can control and, also, whether sexual orientation discrimination only takes place when the person discriminated against conveys this information about hirnlherself. Discrimination on the grounds of a person's sexual orientation will often take place because a person is perceived to be homosexual. Gerards mentions the 'immutability of the personal characteristic used as a basis for the distinction' and suggests that 'immutability' should be given a broad interpretation 'as to mean all characteristics that cannot be changed without infringing the essence of an individual's identi~y'.~" In this broad interpretation, sexual orientation and also, probably, religion, could be seen as immutable characteristics.
Other possible differences between the grounds that might have influenced the creation of a hierarchy are the size of the group affected, the disadvantage suffered by this affected group and the extent of the discrimination. All these factors are difficult to assess accurately, but it might be the perception that these differences exist that influences the decision on how to deal with the different grounds. The perception may lead to the conclusion that some grounds need to be dealt with more urgently than others or more extensively than others. This suggests that there are real (and possibly perceived) differences in character between the grounds for discrimination that could lead to differences in the level of protection provided against them.
D. OTHER DIFFERENCES
Bell and Waddington also mention differences in (hidden) goals between the grounds and greater familiarity with the grounds as possible other differences that could have influenced the way the protection was provided.25 Another possibility is that nonlegal policy measures were collsidered to be more effective for discrimination on some grounds.
Goals pursued
The Article 13 EC Directives mention as their purpose 'putting into effect the principle of equal treatment'. However, this is not further explained. McCrudden has pleaded for the recognition that different equalities are in play in different situations and that it is not always appropriate to develop common approaches for all forms of discrimination.26 In other words, different grounds of discrimination could be used to emphasize different meanings of equality and to aim at achieving a different ilotioil of equality. This might be a reasoil for the difference in the provision against discrimination on some grounds. But apart from a possible difference in the primary goal of equal treatment or equality, there could also be other (hidden) goals pursued by the Member States. I have already mentioned the desire to be seen as committed to coinbating racism and racial discrimination playing a role in the quick adoption of the Race Directive. There could also be economic reasons for anti discrimillation legislation. For example, it could be deemed necessary to obtain greater participation of elderly and disabled people in the active worlcforce. This would cut down on benefits and might fill gaps left by the lower number of younger workers available.
Differences infamiliarity with the grozrnds
Another explanation for the wider protection given to some grounds could be the fact that Member States were more familiar with legislative action against some forms of discrimination than against others. It is easier to agree to Community action in areas where national action has already been taken. Sex discrimination had been regulated by the EU since the seventies, so all the Member States were familiar with this. At the time '' Bell and Waddington, 'Reflecting on Inequalities in European Equality Law'.
26
Christopher McCrudden, 'Xleorizing European Equality Law', in Costello and Bal-ry (eds.), Equality i n Diversity The NEW Gqt~ality Directives, 1. See also, Bell and Waddington, 'Reflecting on Inequalities in European Equality Law ', 350. of the negotiations of the Race and Frameworlc Directives, many IVIeinber States also had nationallegislation against racial discrimination. On the other hand, there werevery few national laws against discrimination on the grounds of age.
Dflerences in type of mefisuies considered necessary
n e Equality Directives are legislative measures against discrimination. It could be that the Member States considered that for some forms of discrimination different policy measures would be more effective. Less (far-reaching) legislation andlor other policy measures could be seen as preferable. An example of this can be found in the Employment Guidelines, adopted under the Community Enlployment Strategy. Under the Employment OMC (Open Method of Coordination), the Council adopts annual guidelines for employment and the Member States make up National Action Plans to report on their progress towards these guidelines. The Council and the Commission then make up a joint Employment Report which monitors progress and sets priorities give special attention to the needs of the disabled, ethnic minorities and other groups and individuals who may be disadvantaged, and develop appropriate forms of preventive and active policies to promote their integration into the labour market."
Promoting integration and combating discrimination against people at a disadvantage in the labour market has been part of the guidelines since then." The Employment Guidelines thus request the Member States to develop preventive and active policies to make up for t h e disadvantages suffered by groups and individuals who have been discriminated against because of disability, racial or ethnic origin or other grounds. The OMC could be used to set guidelines and targets for combating discrimination on a much wider range of discrimination grounds than the grounds mentioned in Article 13 EC.
It is submitted that the hierarchy, which exists at the EU level between the Article 13 EC grounds of discrimination, is the outcome of political pragmatism, rather than of any deliberate consideration of the needs of each individual ground. This is not really surprising, because Article 13 requires unanimity in the Council for the adoption of for the coming year. The Guidelines are not judicially enforceable, but instead depend on peer review and exchange of good practices in order to monitor progress towards agreed goals. I l e 1999 Guidelines consider that 'many groups and individuals experience particular difficulties in acquiring relevant skills and in gaining access to, and remaining Tl1e Case for a Considered Hierarchy of Discrimination Grounds in EU Law measures against discrimination. One way of removing the hierarchy would be to extend the more extensive protection provided by the Race Directive to all the other mentioned in Article 13 EC. But should all Article 13 EC grounds be dealt with in the same way? This is the question discussed in the next section.
$4. SHOULD A HIERARCHY EXIST?
Should there be differences in the protection against discrimination depending on the ground for that discrimination? First of all, it is important that the same key terms with the same definitions should be used for all provisions against discrimination no matter on what ground. Using different definitions of key terms like direct and indirect discrimination, harassment, victimization, genuine and determining occupational requirements etc. only leads to confusion and ambiguity. In addition, for some forms of discriminatioil special exlra positive steps need to be taken to ensure that the protection afforded is effective. One example is the special protection for women as regards pregnancy and maternity (Articles l (7) This means that employers shall take appropriate measures, where needed in a particular case, to enable a person with a disability to have access to, participate in, or advance in employment, or to undergo training, unless such measures would impose a disproportionate burden on the employer.
Recital 20 of the Preamble gives some examples of appropriate measures:
i.e. effective and practical measures to adapt the workplace to the disability, for example adapting premises or equipment, patterns of working time, the distribution of tasks or the provision of training or integrating resources.
This makes the protection of disabled people against discrimination more effective.
Illerefore, the definition of key terms should be the same for all Article 13 EC grounds, but there should be room for requiring positive steps to make the protection (moi-e) effective.
In addition to a standardization of terminology, is it justified to make a difference in protection against discrimination depending on the ground for that discrimination? I have already mentioned that the European Court of Human Rights makes a distinction between suspect and non-suspect grounds of discrimination. I will suggest that the EU could nlalce a more considered decision on the different levels of protection by using a 1 ' similar distinction. m e European Court of Human Rights will scrutinize differences in treatment on suspect grounds more carefully, while it leaves a wider margin of 'political rights and rights that are closely linked to human dignity belong to the core rights protected by the C~nvention'.~'
.
The European Court of Human Rights thus malces a differentiation between discrimination grounds by taking, among other things, the character and the importance ofthe affected right into account. Some grounds for discrimination concern core human rights -those rights that are strongly linked to human dignity or to the political process -and, because of this, the Court considers them suspect. Therefore they warrant providing a higher level of protection against discrimination. The Court has applied the 'very weighty reasons' test to illegitima~y~~, ~e x / g e n d e r~~, and nati~nality.?~ The Court held that 'particularly serious reasons' were needed to justify a distinction on grounds l l The Case for a Considered Hierarchy of Discrimination Grounds in EU Law 1 of sexual o~i c n t a t i o n .~~ In the Hoflmann case,j7 the Court held that 'a distinction based essentially on a difference in religion alone is llot acceptable', which implies,-as Gerards writes, that the Court applies a very strict test to such a distinction. She conti~lues that it is remarkable that the Court has not applied the very weighty reasons test CO religiousbased discrimination in larer cases, such as Thlirnrnends and ~hl~ia-Martinez. 38 Does the European Court of Human Rights consider race to be a suspect ground? De Schutter writes: 'obiter dicta and common sense also suggest strongly that race and ethnic origin should be included in that list [of suspect gr~nnds]'.~%e refers to the Jersild case, where the Court emphasizes 'that it is particularly conscious of the vital importance of combating racial discrimination in all its forms and n1anifestations'."0 Gerards also mentions race as 'a ground that may easily be characterized as su~pect'.~l It can be argued that the Court not only considers race as suspect, but that it takes racial discrimination as being particularly serious. In the T i m i s h e~~~ case the court stated that 'racial discrimination is a particularly invidious kind of discrimination'. The Court has also held that 'discrimination based on race could of itself amount to degrading treatment within the meaning of Article 3'.43 This suggests that the Court considers race to be an especially suspect ground. On the other hand, the Court appears to have been very unwilling to find a violation of Article 14 on grounds of racial discrimination. The Nachovaa case in 2004 was the first case in which sr~ch a violation was found. In both the 1Moldo~an'~ and the TirnishevQ%ases, the Court also found racial discriminatioil to be in breach of article 14. However, in D.H. and Others v. Qech Republic4' no violation was found. The Court's treatment of racial discrimination is thus not always consistent.
Despite a seeming inconsistency of application by the Strasbourg Court, could the distinction between suspect and non-suspect grounds be used to decide which grounds of discrinlination should receive more extensive protection in EU legislation? I would suggest that it could, although I do not argue that the EU should follow the European Court of Human Rights in every detail. It should be kept in mind that the Strasbourg Court uses the distinction when deciding on the level of scrutiny it should exercise; in other words, when deciding 011 how wide a margin of appreciation should be left to the Member States. I suggest that the EU legislators instead make a considered choice about the level of protection that needs to be provided for each Article 13 EC ground and that they could do so by making certain grounds into suspect grounds, using the criteria used by the European Court of Human Rights. Thus, a suspect ground would be a ground that affects core human rights -those rights [hat are strongly linked to human dignity or to the political process -and would warrant protection in a wider area, with limited and precisely prescribed exceptions.
It is submitted that a distinction between suspect grounds and other grounds of discrimination could be used at EU level to justify differences in the protection provided. This would lead to amore considered hierarchy of discrimination grounds. 1lle following takes this approach in looking at possible future developments.
$5. DEVELOPMENTS AT THE EU LEVEL
In terms of common ground, the common ground of consellsus is already required at the EU level, because Article 13 EC requires unanimity in the Council: all Member States have to agree which grounds are covered and in which areas these are covered. In 2000, they agreed on the protection against discrimination on the different: Article 13 grounds as laid down in the Race and Framework Directives. In this sense, you could say that the EU has made race into a suspect ground. Sex was already made a suspect ground by earlier legislation, but only in relation to the employrneilt fields covered by Directive 20021'73. These grounds need special protection in the fields mentioned in the Directives and the margin of appreciation left to the Member States in relation to this protection is less wide, as the provisions allow only very limited exceptions. A wider margin of appreciation appears to be afforded by Directive 20041113 in relation to sex discrimination in access to and supply of goods and services. 'fie Framework Directive gives less protection against discrimination on the grounds of religion and belief, disability, age and sexual orientation than the protectioil provided against race and sex discrimination, so the grounds covered by this Directive were not made into suspect grounds.
But is it likely that the EU will make any changes in the existing provisions in the near future and so make more of the Article 13 EC grounds into suspect grounds? In May 2004 the European Commission brought out a Green Paper on equality and nondiscrimination in an enlarged EU.4S It expressed approval of the fact that some Member States had gone beyond the minimum standards set out in Community legislation by extending the protection beyond employment to discrimination on the grounds of ~U l a w has made race a suspect ground by providing stronger protection while sexhas been made a suspect ground in the employ~llent related fields mentioned in Directive 2002i73, but not in the provision of goods and services. If a suspect ground for discrinlination warrants the provision of stronger protection, should there be more suspect grounds in EU legislation? In the following the desirability of an extension in the number of suspect grounds is discussed for each ground in turn. 'Stronger protection' will be understood as covering more areas and, even more importantly, as allowing for very limited and strictly circumscribed exceptions to the rule that unfavourable treatment on the prohibited ground will constitute discrimination.
A. SEX
The European Court of Human Rights considers sex to be a suspect ground of discrimination and there appears to be no con~pelling reason why the EU should not follow this and make sex a suspect ground in all areas in which sex discrimination is prohibited. The protection against sex discrimination should also be extended to all areas covered by the Race Directive, as there should be no difference in protection against discrimination on these grounds. Although Directive 20041113 extended the areas in which discrimination on the grounds of sex is prohibited to include access to and supply of goods and services, it does not cover social protectionj2, social advantages and taxation (which was lobbied for and included in an earlier draft). It explicitly excludes discrimination in the fields of education, media and advertising and contains an exception in relation to insurance.53 It also allows for justification of direct discrimination. Because of this, the protection afforded is considerably lower than that provided against sex discrimination in the employment sphere and against race discrinlination by the Race Directive. It is submitted that the exceptions are excessively broad and over-general and that justification of direct discrimination, which was not provided for in the proposal for the Directive5", should not be allowed. A11 exception on the lines of Article l(3) of that proposal would be sufficient to cover situations where goods and services are specifically designed for use 5 Genuine and determining require~nents of the particular activities or provisions
Notwithsta~~ding the prohibition of direct and indirect discrimination, Member States may provide that a difference of treatment which is based on a characteristic related to sex shall not constitute discrimination, where, by reason of the nature of the particular activities or provisions concerned or 111 the context in which they are carried out, such a characteristic constitutes a genuine and determining requirement of the activities or provisions, provided that the objective is legitimate and the requirement is proportionate.
B. RE1,IGION AND BELIEF
Religion and belief should become a suspect grouild in EU law and the protection against such discrimination should be extended to cover all areas covered by the Race Directive, because it is a characteristic that does not affect a person's ability to do a job or use a good or servicc and, in the broad interpretation suggested by Gerards, can be seen as an immutable characteristic that cannot be changed easily without infringing the essence of an individual's identit~.'~ I would therefore suggest that the protection against discriinination on this ground should be the same as against racial or ethnic origin discrimination. Two main reasons lie behind this view: firstly, discrimination on the ground of religion or belief more often than not involves a breach of the core human right to freedom of religion; and, secondly religion is often closely related to racial and ethnic origin and it can be difficult to draw a distinction between the two. Racial discrimination may be interwoven with discrimination on grounds of a person's adherence to a minority religion or ethnicity. For these reasons, religion or belief States of the Council of Europe -these include all 25 present EU Member States -enact legislation against racism and racial discrimination and gives key components of such legislation.5s Under '1-acial discrimination' the Recoinmendation includes 'differential treatment based on a ground such as race, colour, language, religion, nationality or national or ethnic origin'.59 It is surprising that the European Court of Human Rights is ambivalent about religion as a suspect ground, when the inclusion of religion in the definition of racial discrimination in the ECRI Recommendation appears to indicate that the Couilcil of Europe does nor differentiate between religious and racial discrimination. Religious discrimination is prohibited by the Framework Directive, which contains, as the Race Directive does, an exception for genuine and determining occupational requirements. Article 4(2) adds a further exception for occupational activities of churches and other organizations with an ethos based on religion or belief. This allows religious organizations to take religion and belief into account in recruitment decisions where national law or practice allows this already, but this 'should not justify discrimination on any other ground'. Article 4(2) also determines that, in regard to existing employees, religious organizations can 'require i~ldividuals working for them to act in good faith and with loyalty to the organization's ethos'. But the extent of this obligation remains unclear. Is this second paragraph with the additional exception really necessary? According to Waddington, it seems to be totally unnecessary as the exclusion seems to fall within the scope of Article 4(1).60 Ellis also questions whether Article 4(2), which she describes as 'one of the most opaque to be found on any statute book', adds anything to Article 4(1).61 This suggests that the exception for gelluiile and determining occupational requirements should be sufficient and that Article 4(2) should be removed froin the Directive. However, if the Race Directive is extended to cover rtligion and belief, then the exception for genuine and determining occupational requirements should be extended in the same way as was suggested above in relation to sex discrimination to cover the provision of education in religious schools. The Case for a Considered Hierarchy of Discrimination Grounds in EU Law 1 f i e only argument against treating discrinlination on the ground of religion and belief the same as that on the groulld of iace wou1.d be that racial or ethnic origin . . and religion or belief as grounds are slightly different in character. If we take Bell and Waddington's distinction based on a person's ability or availability to do a job or use a good or service, then the two grounds are diiTerent: a person's race will not affect this, but hislher religion can affect hislher a~ailability.~*e inclusion of a duty to make reasonable accornmodatior~ in case of religion would solve this problem. For example, providing a place and time for religious worship and adapting patterns of working time could prevent discrimination on religious If the above changes were made, there would be no reason why the Race Directive could not also cover discrimination on the ground of religion or belief.
C. DISABILITY 'lhe European Court of Hilman Rights does not consider disability to be a suspect ground and the EU should follow this. Disability can affecr both the ability and the availability of a person to do a job or use a good or service, and, therefore, exceptions to the prohibition of discrimination will be necessary. The EU legislator appears to have recognized this, as Preanlble 17 to the Framework Directive states that:
This Directive does not require the recruitment, promotion, maintenance in employment or training of an individual who is not competent, capable or available to perfornl the essential functions of the post concerned or to undergo the relevant training, without prejudice to the obligation to provide reasonable accommodation for people with disabilities.
Therefore, this Preamble recognises that some jobs cannot, even with reasonable accommodation, be done by people with a certair. disability. For example, a person in a wheelchair will not be able to do the job of Ereman. Preamble 18 confirms this by determining that the armed forces, the police, prison or emergency services do not have to recruit or maintain in employment persons who do not have the required capacity Hotvever, Article 3(4) Framework Directive, which provides that the Directive, in so far as it relates to disability and age discrimination, does not apply to the armed forces, goes further. It provides a 'blanliet delence, covering all jobs in the armed forces, even desk jobs for which youth and complete physical health would not appear to be e~se.ntial'.~~ " Bell ancl Waddington, 'Reflecting on Inequalities in European Equality Law', 339.
11 is suggested that the provision to malce reasonable acco~nmodation would be extended to both religious and age discrimii~ation, as in both cases it could be useful. See further: Waddington, 'Article 13 EC: Setting Priorities in the Proposal for a Horizontal Employment Directive', 175; Bell and Wiiddington, 'Reflcc~ing on Inequalities in European Equality Law', 360.
" Ellis, 'The Principle ofNo>-Discrimination in the Post-Nice Era'; 301.
Erica Howard mere seems to be no need for this blanket exception for either disability or age and it -should be removed or replaced by a paragraph similar to Preamble 18.
As with all the grounds covered by the Framework Directive, the prohibition of disability discrimination is limited to the employment sphere. Should this prohibition be extended beyond that sphere? The Econoillic and Social Committee recorninended an extension 'in the areas of access to services, education and transport'.65 There is no reason why the legislatioil against disability discrimination should not be extended to these areas. However, the already mentioned duty to provide reasonable accommodation should be applicable in these other areas as well. According to Article 5 Frame-work Directive, this duty is not unlimited: it exists 'unless such nleasures would impose a disproportionate burden on the employer'. In other words, there is a balancing of the interest of the disabled person and the burden on the employer. If the protection is extended beyond employment, this balancing of interests should also be possible in the other areas, although more detailed provisions might be necessary to indicate how far this duty extends.
Article 18 Framework Directive determines that the Directive must be iinpkmented by 2 December 2003. But Member States could 'in order to take account of particular conditions', have an additional three years to implement the provisions against age and disability discrimination. There is no explanation in the Preamble why this is so or what the 'particular conditions' could be. The Member States who wanted to make use of the extension had to notify the Commission. Three of the 15 'old' Member States66 made use of the extension in relation to disability: only France notified the Commission that it planned to take the full three years, while the UK and Denmark took one e x t r a~e a r .~~ The fact that only one Member State made use of the full three years suggests that it was not really necessary to provide a different deadline here.
D. AGE
The European Court of Human Rights does not consider age to be a suspect ground and age should not become a suspect ground in EU law either.68 Age is a characteristic that
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Opinion oithe Econo~nic and Social Commitlee on COM (1999) 564; COM (1999) 555; COM (1999) 566; and COM (1999) [l9761 ICK 547) . In the Knrhon case (Case C-292197, Grlsson and others, [20001 ECRI-2737) the ECJ held that the fundamental rights in the Community l e~a l order lilclude a general principle of equality and the obligation not to discriminate. Therefore, it seems 10 me that the principle of non-discrimination in respect of age is part of, or is an expression ofthe more The Case for a Considered Hierarchy of Discrimination Grounds in EU Law can affect both the ability and the availability to do a job or use a good or service, and exceptions will remain necessary. Age as a ground for discrimination can be said to be currently at the bottom-of the hierarchy, mainly because of the extensive exceptions the Framework Directive contains. Article 6(1) determines that: differences of treatment on grounds of age shall not constitute discrimination, it within the context of national law, they are objectively and reasonably justified by a legitimate aim, including legitimate employment policy, labour market and vocational training objectivcs, and if the means of achieving that aim are appropriate and necessary.
In other words, even direct age discrimination can be justified. AS we have seen, the only other general justification of direct discrimination can be found in Directive 20041113. As Waddington and Bell write, this exception is 'qualitatively different' from that provided for the other grounds, where the principle is that direct discrimination can never be justified except in cases specifically mentioned by the legislation in question. ' f l~c Framework Directive 'provides an open-ended possibility for Member States to justify direct age di~crimination'.~' 'Legitimate enlployment policy, labour market and vocational training objectives' can all be legitimate aims, but these are not clearly defined. Article 6 continues that 'such differences of treatment may include, among others.. .' and then gives some examples. From the 'among others' it is cleal-, that this list of examples is non-exhaustive. Article 6(3) contains an exception in relation to social security schemes. It is thus not very clear, where the limits of all these exceptions lie.
I11 addition, here again there is no need for the blanlcet exception for the armed services. The deadline for implementation of the Framework Directive as regards age discrimination has also been extended by three years. I11 this case, more Member States have made use of this extension. Of the 'old' Member States, Belgium, Germany, the Netherlands, Sweden and the UK have notified the Commission that they will use the three-year extension, while Denmark has asked for: one year. The majority of Member States have, however, not made use of this extension.
should age discrimination be extended beyond what is provided by the ~ramerkrlc Directive? Some of the exceptions mentioned above appear to be unnecessarily overgeneral, lilce the blanket exception for the armed services or the justification on grounds of 'emnployment policy' or 'labour market objectives'. These provisions should be more restricted. Another improvement would be to extend the provision for reasonable accolnmodation to include age. I l c prohibition could be extended to include other areas covered by the Race Directive, but exceptions will remain necessary.
E. SEXUAL ORIENTATION
Like the European Court of Human Rights, the EU should consider sexual orientation as a suspect ground of discrimination because a person's sexual orientation does not affect hislher ability or availability to do a job or use a good or service. Discrimination on the ground of a person's sexual orientation can be seen as a breach of the core human right to respect for private life. Ihis appears to be the reason why the European Court of Human Rights considers sexual orientation to be a suspect ground, despite thc fact that there is considerable difference of opinion about sexual orientation as a ground for discrimination between the Member States of the Council of Europe (and of the EU).
The Framework Directive does not contain any specific provisions or exceptions that are applicable to sexual orientation discrimination only, but the general justification clause of Article 2(5) is also applicable here. In fact, as seen above, this paragraph was added to reassure that protection against sexual orientation discrimination would not be taken as protecting paedophiles or other sexual offenders. Preamble 22 to the Framework Directive can also have an jnlpact here. It determines that 'this Directive is without prejudice to national laws on marital status and the benefits dependent on them'. This could lead to direct or indirect discrimination on the grounds of sexual orientation. If a marital beneiit is given to both married and unmarried partners, but not partners of the same sex, then this constitutes direct discrimination on the ground of sexual orientation. If a benefit is limited to married partners, this would be indirect discrimination as in most EU Member States lesbians and gay men cannot marry their partners. (Only the Netherlands, Belgium and Spain recognize same sex marriages.)
The exception in Article 4(2) Framework Directive could also lead to discrimination on the grounds of sexual orientation. This article makes, as mentioned, an exception for enlployment in 'churches or other public or private organizations the ethos of which is based 011 religion or belief'. Bell discusses the connections between this article and sexual orientation d i s~r i m i n a t i o n .~~ He writes that the Article does not 'permit a religious organization to simply (and overtly) exclude all lesbians and gay men from access to
The Case for a Considered Hierarchyof Discrimination Grounds in EU Law 1 employment'. Article 4(2) also prescribes that, if religion or belief is taken into accoullt in recruitment decisions, regard must be had to the specific occupation in question. 'fie extent of the requirement 'to act in good faith and .with loyaity to the ethos' is not made clear. Therefore, Article 4(2) could wel,l be used by organizations with a religious ethos to justify unequal treatment of lesbians and gay men. I l i s is another reason why Article 4(2) should be removed from the Frameworlc Directive.
CONCLUSION
In this paper, 1 have argued that a hierarchy of discrimination grounds exists within the EU legislative framework against discrimination, with racial or ethnic origin at the LOP, sex just below that, religion and belief, disability and sexual orientation even lower and age at the bottom. Of the suggested explanations for this hierarclly, political pragmatism appears to have played the most influential role at the EU level. Unanimity is required for the adoption of n~easures on the basis of Article 13 EC. That it was possible to reach a consensus on a wide-ranging directive against racial or ethnic origin discrimination was influenced by the circumstances at the time of adoption, which made Member States wa~lt to show their commitment to combating racism and racial discrimination and by the very strong lobby for action. Not to take advantage of the favourable mood towards widerranging action against racial discrimination would have been 'to waste the opportunity to go further on racial di~crimination'.~~ O'Hare sums this up well where she writes that the way in which the protection against discrimination on diflerent grounds is provided is 'reflective of a comprolnise based on the different levels of progress and commitment to certain forms of discrimination amongst the Member States at this point'.72 I have suggested that maintaining a hierarchy of legal protection at EU level is justified, but that this hierarchy should be based on whether a ground for discrimination should be considered suspect or not, using the distinction made by the European Court of Human Rights. A ground should be considered suspect if it concerns a core human right which is strongly linked to human dignity or to the political process. If a ground is suspect, the EU legislation should cover a wide area and contain only limited and prescribed exceptions, thus leaving less to the discretion of the Member States. In other words, the law should accord a narrower nlargin of appreciation to the Member States. l h e discussion has been limited to the Article 13 EC grounds, which are covered by EU legislation and the question whether other (suspect or non-suspect) grounds of discrinlination should be legislated against within the EU has not been touched upon for reasons of space. Of the Article 13 EC grounds of discrimination, sex, racial or ethnic origin, religion or belief and sexual orientation should be considered as suspect grounds, O'Hare. 'bnhancing F.:.uropc;ln Equality Rights: A New Re~iona: Framework', 144. Erica Howard but disability and age should not, although for the latter two the present provisions should be extended to other areas and the present exceptions should be more restricted. On the other hand, the (positive) pl-ovision to make reasonable accomnlodation should be extended beyond the employnlzllt sphere and should cover age and religion as well as disability.
In summary, differeilces in the protection against discrimination on different grounds can be justified and a different approach towards different grounds of discrimination might well be the most effective, because there are genuine differences between the grounds. Some groullds can be seen as suspect grounds and in that case the margin of appreciation left to the Member Statss should be limited, while a broader inargin of appreciatioll can be given in relation to other grounds. However, the differentiation made in legislation at EU level does not appear to have been the product of a careful discussion of the needs of each separat? ground, but rather the product ofpolitical pragmatism. Yet, without this political pragmatism, W-e might never have had such an extensive legislative protection against racial discrimination.
